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Approved Minutes Zoning Board of Adjustment
September 27, 2016
7:30pm (@ Community Development Department

Mark Samsel, Chairman - present Mike Mazalewski, Alternate - excused
Heath Partington, Vice Chair - present  Kevin Hughes, Alternate - present
Pam Skinner, Secretary - present Jim Tierney, Alternate - excused
Mike Scholz, Member - present Jay Yennaco, Alternate - excused

Bruce Breton, Member - present

Staff:
Dick Gregory, ZBA Code Enforcement Administrator
Andrea Cairns, Minute Taker

Meeting called to order at 7:30p.m. by Chairman Samsel.
Chairman Samsel reviewed the process for the public.

Lot 21-A-30 Case # 24-2016

Applicant/Owner-John & Lois Freeston

Location-11 Woodland Road

Zoning District-Residence A District and Wetland & Watershed Protection District (WWPD).
Variance relief is requested from Section 601.3 to allow the construction of a 12°x16” garage in the
WWPD, Section 702, App. A-1 to allow the garage to be 44 ft. from the front lot line where 50 ft.
is required, Section 703 to allow the garage in the front yard, which is not allowed.

Ms. Skinner read the case into the record. The abutters list had been read at the previous meeting.

John Freeston presented the application. Mr. Freeston noted the board heard part of the case at the
previous meeting, but they omitted an additional section from the legal notices so they needed to
continue the hearing.

Mr. Freeston noted they are hoping to construct a 12°x16’ garage to hold a vehicle and provide
storage.

Mr. Freeston reviewed the five criteria

Mr. Scholz questioned if pushing it back further would require more fill and a larger impact to the
WWPD. Mr. Freeston noted that was accurate, they were trying to make it level with the front of the
existing garage. There are no other locations for the garage. All other locations would bring it closer
to the water or their leach field.
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Chairman Samsel questioned which direction the doors would face. Mr. Freeston noted they would
be facing away from the street and the side facing the street would only have windows with window
boxes.

MOTION: Mr. Partington made a motion to go into deliberative.
Mr. Scholz seconded the motion.

No discussion

Vote 5-0

Motion carries

Chairman Samsel saw no issues with the request given the condition of the land. It is a reasonable
request.

Ms. Skinner noted they had a letter from the Conservation Commission who requested they use
gravel around the shed for infiltration.

Mr. Partington reviewed the five criteria. In his opinion:
1. (contrary to public interest): met the criteria
2. (spirit of the ordinance): met the criteria
3. (substantial justice): met the criteria
4. (value of surrounding properties): met the criteria
5. (hardship): met the criteria

Mr. Scholz, Ms. Skinner and Mr. Breton agreed.

MOTION: Mr. Scholz made a motion to grant variance relief from Section 601.3 to allow the
construction of a 12°x16’ garage in the WWPD, Section 702, App. A-1 to allow the garage to
be 44 ft. from the front lot line where 50 ft. is required, Section 703 to allow the garage in the
front yard, which is not allowed, with the condition they have a perimeter of gravel around
the structure, where possible, to mitigate stormwater runoff.

Mr. Breton seconded the motion

No discussion

Vote 5-0

Motion carries

Chairman Samsel noted there is a 30-day appeal period.

Lot 22-L-71 Case # 30-2016

Applicant-Edward N. Herbert Assoc. Inc.

Owner-Homai Khanna

Zoning District-Residence A and Cobbett’s Pond & Canobie Lake Watershed Protection.
Location-39 W. Shore Road

Variance relief is requested from Section 702, App. A-1 of the Windham Zoning Ordinance to
allow 29 ft. setback from Canobie Lake, where 50 ft. is required, Section 406.2 to allow an increase
in footprint from 1,460 sq. ft.to 1,840 sq. ft. and an increase in volume from 19,074 cu. ft. to 22,274
sq. ft.

Ms. Skinner read the case and abutters list into the record.
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Shayne Gendron from Edward N. Herbert Assoc. Inc. presented the application.
Mr. Gendron presented the board with updated plans and photographs of the site. (Exhibit A)

Mr. Gendron noted the owner purchased the home two years ago. Approximately 6-8 months after
she purchased the home she had double knee replacement and is having trouble getting up the stairs.
All the bedrooms are on the second floor. The son came up with a proposal to do an addition. It is
an existing non-conforming lot of 0.3 acres and sits on Canobie Lake. Half of the lot is within the
50 water buffer. The addition needs to fit with the existing home and work with the current floor
plan. There will be no land clearing; they will use existing lawn. They are proposing a single-story
addition,; the rear is a full walkout so it will match the appearance of the existing home. The existing
state approved septic system in good working order. They do not want to get close to the septic with
the addition. They contacted shoreland protection and they need to do something in return to make
it more conforming. They are willing to get rid of the driveway and sidewalk and replace both with
porous pavement, which will bring the impervious coverage down from 24.8% to 19.23%. Those
numbers may even come down a bit more; he is looking at getting the numbers down below 19%.
The 12.4% building coverage will go to 15%. It will be 29’ from Canobie Lake. The existing
structure is closer to Canobie Lake and West Shore Road so it is not becoming more non-
confirming.

Mr. Partington questioned what the current setback from the lake is. Mr. Gendron noted the stairs
are 19° and the existing foundation is about 28’.

Mr. Gendron reviewed the five criteria.

Mr. Scholz questioned if the porous pavement needed to be vacuumed. Mr. Gendron noted it would
need to be maintained and vacuumed. Cobbett’s Pond will require they have a cleaning schedule
and maintenance plan.

Mr. Gendron noted the home would be guttered and all runoff will be deviated into drywells.

Ms. Skinner noted that the Conservation Commission had no issues with the plans given there is no
further encroachment to the lake, they are installing porous pavement and will utilize drywells.
They have no issue with plan.

MOTION: Mr. Breton made a motion to go into deliberative.
Mr. Scholz seconded the motion.

No discussion

Vote 5-0

Motion carries

Chairman Samsel believed the plan met the five criteria. The use is very valid and given the
proposed improvements he believes the plan is reasonable and there is good attention to detail.

Mr. Breton agreed. The building area is increasing by 2% but the impervious coverage is decreasing
by 5%.

Mr. Scholz also believed it met the five criteria and there was no other placement for the home.
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Mr. Partington reviewed the five criteria. In his opinion:
1. (contrary to public interest): met the criteria
2. (spirit of the ordinance): met the criteria
3. (substantial justice): met the criteria
4. (value of surrounding properties): met the criteria
5. (hardship): met the criteria

Mr. Scholz questioned if the board was comfortable having a condition that they have proper
maintenance of the porous pavement. The board felt that was reasonable. Chairman Samsel had
concerns with enforcement.

MOTION: Mr. Scholz made a motion to grant variance relief from Section 702, App. A-1 of
the Windham Zoning Ordinance to allow 29 ft. setback from Canobie Lake, where 50 ft. is
required, Section 406.2 to allow an increase in footprint from 1,460 sq. ft.to 1,840 sq. ft. and
an increase in volume from 19,074 cu. ft. to 22,274 sq. ft. per plans submitted with the
condition that the porous pavement be properly maintained.

Mr. Breton seconded the motion

No discussion

Vote 5-0

Motion carries

Chairman Samsel noted there is a 30-day appeal period.

Lot 21-H-13C Case # 31-2016

Applicant Edward N. Herbert Assoc., Inc.

Owner-Lake Shore Road Realty Trust, Peter Kashulines-Trustee

Location-14 Lake Shore Road

Zoning District-Residence A & Cobbett’s Pond and Canobie Lake Watershed Protection
Variance relief is requested from Section 702 App. A-1 to allow frontage of 50 ft. where 175 ft. is
required, a front setback of 15 ft. where 50 ft. is required and side setbacks of 12 ft. on both sides
where 30 ft. is required & a lot of 7,750 sq. ft. where 50,000 sq. ft. is the minimum required.

Pam read case and abutters into the record

Ms. Skinner read the case and abutters list into the record.

Mr. Gendron presented the board with updated plans and photographs of the site (Exhibit A). The
plans included more detail, the state approved septic system and architectural plans of the proposed
home.

The lot is an existing non-conforming lot of record and is 0.17 acres. The lot is within shoreland
protection, Cobbett’s Pond and Canobie Lake watershed protection. It is a street back from
waterfront, but the front corner is 175’ from Cobbett’s Pond so only a portion falls within the
protection area. No shoreland permit is needed for the septic system. They will need Cobbett’s Pond
approval.

Currently there is an 8 side setback on one side and a 12’ setback on other side, but they are
proposing 12’ setbacks on both sides. They would like to make it a little larger to accommodate a
garage underneath which will alleviate parking issues along the road.
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The home will be two-bedroom, with the garage on the ground level. The impervious coverage on
the lot is 13.2% and they are proposing 19.4%. The existing home is 11.2% with the proposed home
being 12.6%. They are adding gutters and drywells to the home. They are working on the shoreland
protection permitting, only a small portion of the lot needs to be permitted. They did submit permits
to the National Heritage Bureau and received clearance for the property.

They pushed the home back by 8’ but still need frontage relief. The 50° setback they are asking for
is for the deck. The home will be an additional 8” back.

Mr. Gendron reviewed the five criteria.

Ms. Skinner read a letter dated 9/10/16 from Michael and Julianne Carrozzella, abutters to the
property. They had concern that a 15 setback would not allow enough room for parking without
blocking the roadway. They had concerns about drainage as well. They are happy to see the
property renovated.

Ms. Skinner read a letter from the Conservation Commission questioning if they will use porous
pavement. They had no issues with the setback.

Mr. Gendron noted they did not propose porous pavement because the impervious percentages are
low enough and he did not believe it was necessary. Rainwater and runoff will also be handled
through Cobbett’s Pond and shoreland protection.

Mr. Gendron also noted they are going to have enough parking. There will be 15 of driveway, plus
8’ below the deck, plus a two-car garage.

MOTION: Mr. Scholz made a motion to go into deliberative.
Mr. Breton seconded the motion.

No discussion

Vote 5-0

Motion carries

Mr. Breton had no issues with the application. The impervious coverage is increasing minimally
and there is better placement for cars.

Chairman Samsel agreed. He also had no issues with there being no porous pavement.

Mr. Scholz agreed it met the five criteria. Overall he understands the topography restraints and does
not believe the proposal is unreasonable.

Mr. Partington reviewed the five criteria. In his opinion:
. (contrary to public interest): met the criteria

. (spirit of the ordinance): met the criteria

. (substantial justice): met the criteria

. (value of surrounding properties): met the criteria
. (hardship): met the criteria

DN AW~
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MOTION: Mr. Scholz made a motion to grant variance relieve from Section 702 App. A-1 to
allow frontage of 50 ft. where 175 ft. is required, a front setback of 15 ft. where 50 ft. is
required and side setbacks of 12 ft. on both sides where 30 ft. is required & a lot of 7,750 sq.
ft. where 50,000 sqg. ft. is the minimum required per plans submitted.

Mr. Breton seconded the motion

No discussion

Vote 5-0

Motion carries

Lot 21-Z-268, Case # 32-2016

Applicant-Edward N. Herbert Assoc., Inc.

Owner- The Carr Hill Family Trust

Location- 25A Cobbett’s Pond Road

Zoning District-Residence A & Cobbett’s Pond and Canobie Lake Watershed Protection

Variance relief is requested from Section 702 App. A-1 to allow the attached garage to have a 40 ft.
front setback.

Ms. Skinner read the case and abutters list into the record.
Joe Maynard was representing the applicant.

Mr. Maynard noted the project was granted relief in February for setbacks, but because of shoreland
permitting they needed to move the house outside of the 50 shoreland area so the setbacks changed.
The property has some outbuildings and an existing driveway. The driveway needed to be
reconfigured to get a good approach into the garage. By moving the house out of the 50° shoreland
area, they now need relief for the new location of the proposed garage.

Mr. Maynard reviewed the five criteria.

James Harvey — abutter
It is a betterment to the neighborhood. Having lived next door he believes the owner has done the
best to their ability to meet the setbacks. He is in favor of the application.

MOTION: Mr. Breton made a motion to go into deliberative.
Ms. Skinner seconded the motion.

No discussion

Vote 5-0

Motion carries

Chairman Samsel, Mr. Breton, Ms. Skinner and Mr. Scholz were comfortable with the plans and
believe it is a reasonable request and met all five criteria.

Mr. Partington reviewed the five criteria. In his opinion:
1. (contrary to public interest): met the criteria
2. (spirit of the ordinance): met the criteria
3. (substantial justice): met the criteria
4. (value of surrounding properties): met the criteria
5. (hardship): met the criteria
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MOTION: Mr. Scholz made a motion to grant variance relief from Section 702 App. A-1 to
allow the attached garage to have a 40 ft. front setback per plans submitted.

Mr. Breton seconded the motion

No discussion

Vote 5-0

Motion carries

Lot 16-Q-172, Case # 33-2016

Applicant/Owner —Paul J. Adams/Peter Costa

Location-30 First Street

Zoning District-Residence A & Cobbett’s Pond and Canobie Lake Watershed Protection
Variance relief is requested from Section 702, App. A-1 to allow an 8 ft.x10 ft. shed to have a 5 ft.
side setback where 30 ft. is required.

Ms. Skinner read the case and abutters list into the record.

Paul McAdams presented the application. They need more storage for the home. They were hoping
to put in an 8x12 shed. Mr. McAdams noted that the legal notice stated they were looking to put in
an 8x10 shed.

The board agreed it should be re-noticed with the correct dimensions.
Ms. Skinner noted that the Conservation Commission had no issue with the plan.

MOTION: Mr Scholz made a motion to continue the hearing for Case #33-2016 to the
October 25, 2016 meeting to allow for reposting to include the correct dimensions of 8°x12°.
Mr. Breton seconded the motion

No discussion

Vote 5-0

Motion carries

Lots 13-A-90 & 13-A-196A, Case # 34-2016

Applicant/Owner-Medicus Healthcare Solutions, LLC

Location-22 Roulston Rd. & 12 Industrial Drive

Zoning District-Residence A and Wetland & Watershed Protection (WWPD)

Variance relief is requested from Section 601.3 to allow to allow parking in the WWPD which is
not an allowed use, Section 702.5 to allow parking without a 50 ft. buffer from a residential zoning
district, Section 702, App. A-1 note 9 to allow parking without a 50 ft. buffer from a residential
zoning district.

Ms. Skinner read the case and abutters list into the record.
Mr. Karl Dubay and Matt Morrissey from Medicus presented the application.

Mr. Morrissey gave a history of Medicus. He noted they are outgrowing their current buildings
sooner than expected. They need to add additional parking. They had the opportunity to purchase
some land from the Windham Coop School to create additional parking adjacent to their buildings.
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They will eventually look to put in a third building. The request for additional parking is a result of
the large density of employees in the second building.

Mr. Dubay submitted Exhibit A —a chart indicating the valuation of the property provided by the
assessor. The parcel is the second highest assessed parcel in town.

Exhibit B — Color copy of the plans

Mr. Dubay noted the residential zone buffer is for a parcel that is across the street and is abandoned.
He noted they will reconfigure the existing parking lot. They will expand the wet pond and add a
small ditch that will tie into the culvert system. They will install pervious pavement. They are not
proposing an additional driveway cut onto Roulston Road.

They met with the Conservation Commission and Economic Development and both went well and
resulted in some design improvements to the parking lot to maximize the buffers as much as
possible.

Exhibit C — more detailed plan of the right side parking.
The new plan refines the buffer and provides a 30’ buffer all the way down to a 2’ buffer where 50’
are required. This exhibit shows the grading and dimensional criteria.

Exhibit D — summary of the tax map and zoning overlay plans

Summarizes where the zone lines are in the area. The majority of the site is in limited industrial
district but there is one small area in residential. There is a road in-between the residential area and
the proposed parking area.

Exhibit E — Aerial view with GIS mapping overlayed
Mr. Scholz noted the zoning district is limited industrial and not residential A which is how it was
posted so it was posted incorrectly.

Chairman Samsel and Mr. Breton did not have any concerns about the way it was posted.

Mr. Dubay noted there is a substantial buffer in the form of vegetation and roads between the
abandoned home and the parking area.

A small portion of the lot is in the lake overlay district. They are conforming to that.
Mr. Dubay reviewed the five criteria for both variance requests.

Chairman Samsel asked for clarification on the waterflow for the new section of parking that abuts
the rail trail. Mr. Dubay noted the drainage does go towards the rail trail but is intercepted by a
drainage ditch. They are expanding the wet pond for more capacity and adding in porous pavement.
With those two systems working together, they would make sure their drainage volumes were
reduced. They do not want to put more impact on the rail trail ditches. Chairman Samsel raised
concerns over drainage noting it would be their responsibility to mitigate any additional stormwater
that may jeopardize the integrity of the rail trail.
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Mr. Partington questioned how the transition worked from impervious to porous pavement. Mr.
Dubay noted they like to see the sheet flow go from impervious to porous and that is developed in
the engineering details.

Mr. Partington questioned how they salt porous pavement in the winter. Mr. Dubay noted they use a
vendor with certification and training to maintain it during the winter. With porous pavement you
do not have to use a lot of salt. The pavement has good qualities so that sun will melt it quickly. It
will be addressed in the operation and maintenance plan.

Mr. Partington asked what the business hours are. Mr. Dubay noted they will be doing night sky
friendly lights throughout the entire lot. Mr. Morrissey noted they work all hours.

Ms. Skinner noted the Conservation Commission sent a letter stating they had no issues with the
setbacks.

James Harvey — Member of the Executive Board for the Windham Coop School
They are in favor of the project and believe it would fit with the current characteristics of the area.

MOTION: Mr. Breton made a motion to go into deliberative.
Ms. Skinner seconded the motion.

No discussion

Vote 5-0

Motion carries

Mr. Partington reviewed the five criteria. In his opinion:
1. (contrary to public interest): met the criteria
2. (spirit of the ordinance): met the criteria
3. (substantial justice): met the criteria
4. (value of surrounding properties): met the criteria
5. (hardship): met the criteria

Mr. Scholz agreed it met the five criteria. He noted for the record that the applicant did specify
limited industrial in their application, which is the correct zone.

Chairman Samsel agreed it met the five criteria. He added that he has concern over any drainage
that may go onto state property (rail trail).

Mr. Breton and Ms. Skinner agree it met the five criteria.

MOTION: Mr. Scholz made a motion to grant variance relief from Section 601.3 to allow to
allow parking in the WWPD which is not an allowed use, Section 702.5 to allow parking
without a 50 ft. buffer from a residential zoning district, Section 702, App. A-1 note 9 to allow
parking without a 50 ft. buffer from a residential zoning district conditioned on proper
maintenance of porous pavement per plans submitted.

Mr. Breton seconded the motion

No discussion

Vote 5-0

Motion carries
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The board took a five-minute recess and returned at 10:03 p.m.

Appeal of an Administrative decision- Lot 18-L -400, 49 Range Road

Applicant-49 Range Road Leasing, LLC

The applicant is appealing a decision of the Code Enforcement Administrator that site plan review
not required as exempt under Site Plan Regulation Sec 302.7

Robert Murphy explained why they were appealing the decision.

Chairman Samsel noted they received correspondence from Attorney Campbell who noted the
board needed to determine if they believe they have jurisdiction to hear the appeal.

Mr. Gregory released the letters from Attorney Campbell to the public. Chairman Samsel read the
letter into the record.

Chairman Samsel also read the letter received from Attorney Bisson, representing the property
owner, which was addressed to the Chairman of the Board.

The letters noted that the board has limited subject matter jurisdiction. If Mr. Gregory relied on the
definition of expansion from the zoning ordinance then they have jurisdiction. If he relied on the
definition from the site plan regulations then they do not have jurisdiction.

Mr. Murphy noted that they have applied for an appeal to the court and to the board. If the board
determines they do not have jurisdiction, then they will go to the court. If the board determines that
Mr. Gregory based his decision on the zoning ordinance, then they have a right to appeal. The
appeal to the zoning board is the first step in the process.

Mr. Scholz questioned the time limit of appeals and asked Mr. Murphy how he determined the
timeframe. Mr. Murphy noted they knew because of the timing of the site plan review. They
determined Mr. Gregory could not have responded prior to July 27, 2016 and they filed their appeal
on August 26, 2016.

Chairman Samsel questioned Mr. Gregory on what he used to interpret the definition. Mr. Gregory
noted he used the site plan regulations.

The board agreed they did not have jurisdiction to hear the appeal.

MOTION: Mr. Breton made a motion to deny the appeal of a decision made by the Code
Enforcement Administrator because they determined they do not have jurisdiction over the
request. Mr. Scholz seconded the motion

No discussion

Vote 5-0

Motion carries

Other Business
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Mr. Scholz noted they used to receive a variance history for all cases and no longer receive that.
Chairman Samsel noted it is good information to know, but not relevant to the cases before them.
Mr. Gregory noted he could include information if a variance has been denied. Mr. Scholz noted he
wanted to know that a review of the history is being done. The board agreed only denials should be
included.

Review of the 8/23/16 Minutes

MOTION: Mr. Scholz made a motion to approve as amended the minutes from 8/23/16.
Mr. Partington seconded the motion

No discussion

Vote 4-0-1. Mr. Breton abstained.

Motion carries

Mr. Partington requested that if board members were not available to attend meetings on Election
Day, they submit their request ahead of time and not the day of, since they likely know in advance
whether they can attend the meeting. The board discussed whether they should always cancel on
election days since many board members are involved in the elections.

MOTION: Mr. Breton made a motion to cancel the November 8, 2016 meeting due to
Election Day.
Mr. Scholz seconded the motion

Discussion: The board did not have a problem meeting on that day and noted they have many
alternates.

Mr. Breton retracted his motion. Mr. Scholz retracted is second.
MOTION: Mr. Breton made a motion to adjourn at 10:51p.m.
Mr. Scholz seconded the motion.

Vote 5-0-0.

Motion passes.

Submitted by Andrea Cairns
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