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COMMUNITY DEVELOPMENT

PO Box 120, Windham, New Hampshire 03087

(603) 432-3806 / Fax (603) 432-7362

www.WindhamNewHampshire.com
Draft Zoning Board of Adjustment Minutes
September 10, 2013
Board Members: 
Heath Partington Chairman – Present



Mike Scholz, Member – Excused
Jim Tierney, Vice-Chairman – Present


Mike Mazalewski, Alternate – Present
Mark Samsel, Secretary – Present



Tony Pellegrini, Alternate - Present
Jay Yennaco, Member – Present
Staff:

Nancy Prendergast, ZBA/Code Enforcement Administrator
Cathy Pinette, ZBA Minute Taker

Call to Order/Attendance
The Chair called the meeting to order at 7:30 pm, introduced the Board, and explained the meeting process.
The Chair appointed Mr. Mazalewski to be seated for Mr. Scholz.
Public Hearings
Mr. Samsel read Case # 24-2013 into the record along with a list of the abutters. 

Lot 25-C-5, Case # 24-2013
Applicant – Edward R. & Gay E. Daigle
Owner – Same
Location – 16 Jordan Road
Zone – Residence A
Variances from the following sections of the Zoning Ordinance are requested to allow an 8’ x 8’ hot tub to be located within the required setbacks, and to allow an existing 10’ X 8’ shed to remain within the required setbacks: 
Section 702 and Appendix A-1: to allow an 8’ X 8’ hot tub to be installed 14 feet from the side lot line where 30 feet is required and no less than 16 feet from the reference line of Rock Pond where 50 feet is required. 

Section 702 and Appendix A-1: to allow the existing 10’ X 8’ shed to remain 30 feet from the reference line of Rock Pond where 50 feet is required; and

Section 703.1: to allow the existing 10’ X 8’ shed to remain 1.5 feet from the side lot line where 10 feet is required.

· Mr. Ed Daigle, the applicant, addressed the Board. He stated he would like to put a hot tub on his property and he also has a shed that is not recorded on his plan and would like a variance for the shed and recording it. There are numerous shrubs around his property and a fence. This is a small lot so there is not a lot of room to move the shed to. His lot is only about a third of an acre. Mr. Daigle read the 5 criteria into the record.

Comments/Questions from the Board
· The Board asked Mr. Daigle to explain where the shed was currently. Mr. Daigle stated the shed will be moved and a hot tub will be put in its place. He stated in conversations with Ms. Prendergast it was determined that the shed had been moved from its original location. He stated when he bought the property the shed was where it currently is. 
· The Board stated that the driveway is very large and asked Mr. Daigle how much pervious surface was on the lot. Ms. Prendergast stated it was under 20%. The Board asked Mr. Daigle when the driveway was expanded as the plan given to them was dated 1999 and the driveway was not as large on that plan and now the driveway as seen by a member of the Board goes right up to the house. Mr. Daigle stated he did not know when that was done as that was how it was when he bought the property.

· The Board asked Mr. Daigle what the other structure was towards the front of the property. Mr. Daigle stated it was a doll house that would eventually be moved off his property.

· The Board asked Mr. Daigle why the hot tub was not being placed on the existing porch. Mr. Daigle stated he had small grandchildren and if placed on the porch it would be a safety issue as he wouldn’t be able to see them in the yard. The Board asked Mr. Daigle if he could bring the hot tub closer to the porch. Mr. Daigle stated no because there was landscaping in that area.

· The Board discussed the plan that was included in their packet because it had references to a proposed porch. Mr. Daigle stated that plan was from 1999 and he is not proposing to build a porch, the porch is already there. 

· The Board asked Mr. Daigle if he had contacted and had any input from the DES. Mr. Daigle stated he called DES and was told that if the hot tub was being placed on gravel there would be no problem.

· The Board asked Mr. Daigle what the distance was between the house and the shed. Mr. Daigle stated approximately 4-1/2 feet. The Board asked the distance between the shed and the hot tub. Mr. Daigle stated approximately 6 feet. The Board discussed the scale appeared not to be correct on the plan for the 30 feet and determined it was approximately 27 feet. The Chair stated if those measurements were not correct and the hearing was noticed at 30 feet and it was actually 27 feet the Board would have to re-notice the hearing with the correct measurements.

· The Board asked Mr. Daigle what type of hot tub he was proposing. Mr. Daigle stated a Coleman model 48 with beadboard type wood around the sides and a regular cover. 

The Chair opened the hearing to the public at 7:50 pm.

· Mr. Darren Sykes, 22 Fish Rd stated he was representing his father, who owns 18 Jordon Road. He stated the shed had always been there as long as he remembers. He has no problem with the variances. 

The Chair closed the public portion at 7:55 pm.

Mr. Samsel stated there were no comments from the Conservation Commission. 

Mr. Samsel motioned to go into Deliberative Session, seconded by Mr. Tierney. Motion passed 5 – 0.

· Mr. Samsel stated he is fine with the shed but needs to understand the hardship of putting in a hot tub 16 feet from the pond and has not heard any convincing testimony.

· Mr. Mazalewski stated he looked at the property and it is well maintained but is concerned with the impervious surface on the lot. The driveway expansion is not on the plan.

· Mr. Tierney stated he finds it hard to believe that DES had no concerns as this property is on Rock Pond.
· Mr. Yennaco stated he had no issues with the shed but does have a concern with hardship on the hot tub although the hardship could be that the lot is .34 acres.  He stated looking at the plan the property is a very tight site and everything is near the water. He would not be so concerned if Mr. Daigle moved the hot tub back.

· Mr. Tierney stated everything on the lot is crammed to the right side and it seems there is more room on the left side. The Chair stated the plan shows a proposed septic and well on the left which was probably done in 1999.

· The Chair stated it met the spirit and intent of the ordinance, no impervious surface for the hot tub, it is unique but questioned if there was a hardship as they are putting more things on the front of the property. He stated it would not change the character of the neighborhood or decrease property values.

Mr. Samsel motioned to grant Section 702 and Appendix A-1: to allow the existing 10’ X 8’ shed to remain 30 feet from the reference line of Rock Pond where 50 feet is required; and

Section 703.1: to allow the existing 10’ X 8’ shed to remain 1.5 feet from the side lot line where 10 feet is required, seconded by Mr. Yennaco. Motion passed 4 – 1 with Mr. Tierney voting against as it doesn’t meet the hardship and spirit and intent. 

· The Chair stated the shed has been there for some time and has been moved in the past.

· Mr. Samuel suggested the Board do a site walk to see the property as the plan submitted is not current. Mr. Mazalewski agreed with Mr. Samsel. Mr. Tierney stated if they removed the shed he would have no issues with replacing it with a hot tub. He questioned if they keep both, why the hot tub cannot be placed on the other side of the porch or on the porch. The Chair stated he was agreeable to a site walk. Mr. Mazalewski stated he is very concerned with the impervious surfaces that close to the pond.
Mr. Samsel motioned to grant Section 702 and Appendix A-1: to allow an 8’ X 8’ hot tub to be installed 14 feet from the side lot line where 30 feet is required and no less than 16 feet from the reference line of Rock Pond where 50 feet is required. There was no second and the motion failed. 

Mr. Samsel motioned to deny without prejudice the variances for case #24-2013, Lot 25-C-5, from the following Sections of the Town of Windham Zoning Ordinance: Section 702 and Appendix A-1: to allow an 8’ X 8’ hot tub to be installed 14 feet from the side lot line where 30 feet is required and no less than 16 feet from the reference line of Rock Pond where 50 feet is required, seconded by Mr. Tierney. Motion passed 4 – 1 with Chair Partington against as it seems like a non decision.

The Chair advised all of the 30 day appeal period.

The Chair appointed Mr. Pellegrini to sit for Mr. Scholz.

Mr. Samsel read Case #25-2013 into the record along with the list of abutters.

· Mr. Tierney asked Mr. Maynard if this was a replace in kind. Mr. Maynard stated that it was not. as commercial buildings cannot have a replace in kind. He stated there are two septic systems and one is in complete failure.
Lot 11-C-1100, Case #25-2013
Applicant – Benchmark Engineering, Inc.

Owner – The Commons at Windham, Inc.

Location – 25 Indian Rock Road

Zone – Commercial A

Variances from the following sections of the Zoning Ordinance are requested to replace an existing failed septic system within the WWPD:

Section 601.3: to allow a septic system within the WWPD where it is not an allowed use.

Section 601.4.6: to allow a septic system within 50 feet of a wetland where 100 feet is required.

Section 601.4.8: to allow the septic system to be installed within the WWPD without a special permit from the Planning Board.
· Mr. Maynard gave the Board a brief history of the property. He stated originally there was one building on the site and now there are two. Building one has 2 septic systems in the WWPD as the WWPD Ordinance was not in place when the building was built. Building two also has 2 septic systems. A large portion of the site has WWPD protection. There are also community wells on the site. Mr. Maynard explained the current septic locations and stated there are a lot of restrictions with the locations of the wells and current septic systems and explained how nitrates play a role in proximity to each other. He stated he needed nitrate setbacks. He stated Collins Brook has good sandy soil. He explained the soils in the Collins Brook area. The Board asked Mr. Maynard if this proposed new system was similar to the old system. Mr. Maynard stated yes as the old system lasted 40 years but they will bring it into compliance with current regulations. Mr. Maynard read the 5 criteria into the record. 

The Chair opened the hearing to the public at 8:26pm, hearing no comments the public portion was closed.

· Mr. Maynard stated they are doing the best they can with the property and no one will see any changes.

Questions/Comments from the Board.

· The Board asked Mr. Maynard if there were any newer design septic systems that he could use. Mr. Maynard stated that on commercial properties they do not get any reductions in size. He did increase the loading because it is a commercial building. He is bringing it up to 900 gallons a day.

· The Board asked Mr. Maynard why he would like a waiver from Section 601.4.8. Mr. Maynard stated he would like the waiver to expedite the process and he is meeting with the State on Wednesday (9/11) as the system is in failure.
Mr. Samsel motioned to go into Deliberative Session, seconded by Mr. Pellegrini. Motion passed 5 – 0.
· Mr. Samsel stated this application met the 5 criteria. Mr. Yennaco, Mr. Tierney, and Mr. Pellegrini agreed with the Chair stating his only issue was with the waiver of Section 601.4.8. Mr. Tierney stated it was an emergency issue and it is a replacement in kind of a septic system that has failed. 

Mr. Samsel motioned to grant the variances for case #25-2013, Lot 11-C-1100, from the following Sections of the Town of Windham Zoning Ordinance in order to replace an existing failed septic system within the WWPD:Section 601.3: to allow a septic system within the WWPD where it is not an allowed use.Section 601.4.6: to allow a septic system within 50 feet of a wetland where 100 feet is required.Section 601.4.8: to allow the septic system to be installed within the WWPD without a special permit from the Planning Board, seconded by Mr. Tierney.  Motion passed 5 – 0.
ZBA Application Discussion – Application Instructions updated to include section regarding address numbers.

· The Chair stated one sentence was added to the application to address house numbers. The Chair stated the Board would have to have a public hearing as the change was in the By-Laws. Mr. Tierney suggested removing the language “IRC Section R319” as that Section could be renumbered in the future and change the wording to state “In accordance with State adopted Building Code”. The Board was agreeable to that.
Mr. Tierney motioned to move to public hearing on the October 8th agenda the amended Application Instructions, seconded by Mr. Yennaco. Motion passed 5 – 0.

Review and Approval of Draft Meeting Minutes
8/13/2013

· Minutes were amended.

Mr. Samsel motioned to approve the amended minutes of 8/13/13, seconded by Mr. Pellegrini. Motion passed 4 – 0 – 1 with Mr. Yennaco abstaining.

Old/New Business 
Court Cases:  Roberts (Motion to Reconsider filed with the State Supreme Court by Roberts – Denied; ZBA decision upheld)
LTR to E. Wood, Town Planner from Heath Partington, ZBA Chair re: Section 906 discussion

· An update was given on the Court Cases
By-Laws Discussion

· The Chair state he and Ms. Prendergast worked on the amendments to the By-Laws. The Board discussed Section 11.2 and the proposed language of “or the Tax Assessors webpage at the Town website”. The consensus of the Board was to remove that language as the webpage might not be up to date. Ms. Prendergast stated that language was also in the Application Instructions. 

· Section 10’s title shall be changed to “Public Hearing Notice” and Section 11’s title shall be changed to “Abutter Notice”.
Mr. Samsel motioned to accept the changes and amendments to the By-Laws as presented and move to public hearing on October 8th, seconded by Mr. Tierney. Motion passed 5 – 0.

Binder Update: Tab 1 – Member List, Tab 12 – news articles “Accelerated NH permitting process for wireless siting”
Adjournment


Mr. Samsel motioned to adjourn, seconded by Mr. Tierney. Motion passed 5 – 0.

Meeting adjourned at 8:55 pm.
These minutes are in draft form and respectfully submitted for approval by Cathy Pinette, ZBA Minute Taker.
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